VWH TE OK MN NG & GONSTRICTITON GO, INC
V.
OFH CGE OF SURFACE M N NG RECLAVATI ON AND ENFORCEMVENT
| BLA 94- 87 Deci ded February 4, 1997

Appeal froma decision by Admnistrative Law Judge John R Ranpt on,
Jr., vacating cessation order No. 93-020-244- 1.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Gessation Oders--Surface Mning Gontrol and
Recl amation Act of 1977 Environnental Harm
| mm nence--Surface Mning Gontrol and Recl amation Act
of 1977: Permits: Transfer, Assignnent or Sal e of
R ghts--Surface Mning Gontrol and Recl anation Act of
1977: Sate Regulation: General ly

A cessation order alleging failure to obtain a permt
was not properly issued to an operator engaged in
mning at a permtted coal mne while an application
for transfer of an existing permt to the operator was
pendi ng before a state permtting authority.

APPEARANCES. Denise A Dragoo, Esq., Salt Lake dty, Wah, for appellant;
Jennifer Rgg, Esq., Assistant Regional Solicitor for Surface Mning, US
Departnent of the Interior, Salt Lake dty, Wah, for the Ofice of Surface
M ni ng Recl amation and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

The Gfice of Surface Mning Recl anati on and Enforcenent (C8V) has
appeal ed froman Qctober 18, 1993, oral order issued by Administrative Law
Judge John R Ranpton, Jr. at the concl usion of a hearing on an application
for reviewand tenporary relief. Judge Ranpton's order vacated cessation
order (G No. 93-020-244-1 (Respondent's Exh. 6 to the hearing transcript)
i ssued pursuant to section 521 of the Surface Mning Recl amati on and
Enforcenent Act of 1977 (SMRY), 30 US C 8§ 1271 (1994). O Novenber 9,
1993, Judge Ranpton issued a witten order to restate and clarify his oral
order; therein he explained that the QO was issued to Wite Gak Mning and
Gonstructi on Gnpany, Inc. (Wite Qik)

as designated operator of Valley Ganp of Wah's (Valley Canps)
Belina Mne Permt No. ACI/007/001, Garbon Gounty, Wah. The
QO was issued by [CBM for Wite Gak's alleged "failure to obtain
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a permt issued by the regulatory authority prior to engagi ng
incoal mning operations.” @Gessation of mning operations

was required i nmedi at el y upon issuance of the GO O Fiday,
Cctober 15, 1993, Wiite Gak obtai ned a tenporary restrai ning
order * * * [that] prevented [(BM fromenforcing, inplenenting
or acting upon in any way the QO The TROwas set to expire on
Mbnday, Cctober 18, 1993, at 5:00 p.m

(Oder dated Nov. 9, 1993, at 1).
Judge Ranpton then termnated the GQ he first found that:

Wite Gak is operating pursuant to Valley Ganp's Mne Pernit

No. ACI/007/001 and has submtted an application to transfer the
mne permt. Valley Ganp was found to be the permttee of the
mne permt. Wite Gak's activities were found not to adversely
affect the health or safety of the public or cause significant,

i rmanent environnental harmto land, air or water resources.

(Oder dated Nov. 9, 1993, at 2).
Proceeding fromthis finding, Judge Ranpton then concl uded that Cavi

shoul d have provided a witten notice to the Sate of Uah,
giving its reasons for believing that the Sate' s action was
not appropriate and culmnating in a Ten-Day-Notice (TDN to
the Sate and the permttee before proceedi ng wth enforcenent
action. [Because (8 failed to provide the Sate and the
permttee wth a TDN before taki ng enforcenent action * * * the
QO was vacat ed.

Id.

GeMfiled atinely appeal. Arguing that Judge Ranpton's ruling al |l ows
Wiite Gak to conduct mning operations wthout a validy issued permt, C8M
contends that he coomtted reversible error when he vacated the QO Wite
Gk replies that Wite Gak is mning under permt ACI/007/001, a valid
permt issued to Valley Ganp, the conpany that has transferred the mne
operation at issue to Wite Gak. Wite Gak concludes fromthis
circunstance that no | egal foundation exists for issuance of a GO by CBMin
this case. The operative facts are not di sputed.

Mne permt ACI/007/001 for the underground Beli na Mne was i ssued
to Valley Ganp on July 20, 1990, for a 5-year term h Septenber 16,
1993, Valley Canp agreed to sell the Belina operation to Wite Gak. n
Septentber 27, 1993, Wiite Gak submtted an application for approval of
transfer, assignnent or sale of permt to the Sate of Wah; provision
was nmade by the parties for bond coverage of the nmine operation while
approval of the transfer application was pending before the Sate
authority. Meanwhile, operations at the Belina mne continued wth Wite
Qak as the operator. O ctober 14, 1993, (BMissued a GOto Wite Gak for
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“"failure to obtain a permt issued by the regulatory authority prior to
engaging in coal mning operations.” dted by the QD as authority for
this violationis "Sate of Wah R645 al Mning Rules. Section R645
300-112.400." The corrective action required to abate the QOis "obtain a
permt to mne." The Qstates that the operation cited is on Sate pernmt
ACT/ 007/ 001, but that Wite Gak has "No Pernit."

Recogni zi ng that Judge Ranpton's order rests upon his finding that
Wiite Gak caused no environnental harmby continuing the sane operation
permtted to Valley Ganp (and that the exi stence of such harmis an
essential condition for issuance of the QO under regul ations inpl enenting
SMRA section 521), CGBMcharges that his order vacating the QOis in error.

Wil e a nunber of allegations of error are nmade by C8Viand debat ed by the
parties hereto, the basic premse underlying this appeal is that Wite Qak
was mning wthout a permt under the circunstances described above in this
opinion. dting 30 (FR 843.11(a)(2), BMcontends that the surface mni ng
regul ati ons make such action environnental Iy harnful in and of itself, and
that conducting mining operations before witten approval of Wite Gak's
application for permt transfer was granted anounts to mning wthout a
permt, despite the existence of permt ACI/007/001.

V¢ concl ude that continuation of operations under the circunstances of
this case does not constitute mning wthout a permt. Because it does
not, CBMmnay not invoke 30 OFR 843.11(a)(2) in support of issuance of the
QQ W therefore conclude that the QO was not properly issued, and affirm
the order issued by Judge Ranpton.

[1] In Surlock Mning @. v. 8V 135 | BLA 396, 401 (1996), also a
mning permt transfer case, we found that continuation of operations under
avalidpermt, albeit by an operator other than the permttee, coul d not
be equated to cases where mining operations were conducted in the total
absence of a permt. In Spurlock we reversed a deci sion sustai ni ng
i ssuance of a QO because the operator was not yet approved to mne,
concl udi ng that changi ng operators during permt transfer "did not itself
cause significant inmmnent environnental harm" |1d.

Nor does the transcript of the hearing held in this case before
Judge Ranpton indicate that i mmanent environnental harmwas threat ened
by the part played by Wite Gak in the transfer of permt ACI/ 007/ 001.
The testinmony of reclamation specialist Gary Fritz establishes that, in
the course of a randomoversi ght inspection of the Belina mne (Tr. 40),
CBMdi scovered that while Wite CGak was adverti sed as the nine operat or
(Tr. 46), the conpany was not the permt holder (Tr. 50); he | earned
there was an application for permt transfer pending that woul d transfer
the Belina permt fromValley Ganp to Wite Gak, but it had not yet been
approved (Tr. 53). HFitz then issued the QOto Wite Gak on Gt ober 14,
1993, acting in the belief that, under the circunstances described, Wite
Gk was mining wthout a permt (Tr. 61, 63).

Defending the notion that the pending transfer of permt ACI/ 007/ 001
does not shield Wite Gak froma charge of mning wthout a permt, CaM
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has rai sed nunerous argunents concerni ng pol i ci es concerning pernt
transfers, including argunents that Wite Qak's transfer application was
both inconplete and untinely filed. The GQ however, did not cite Wite
Qak for such defects in the transfer application; instead, the QO charges
that Wite Gak was violating "Section R645 300-112.400." No ot her
provision of Sate or Federal lawis cited. Uhder section 521 of SVIRA

30 US C 8§ 1271(a)(5) (1994), an operator issued an order based upon a
violation of SMCRAis entitled to have the "nature of the violation"
identified wth "reasonabl e specificity.”" Inthis case, the only violation
charged, and therefore the viol ati on upon which the QO nust depend if it is
to be sustained (see GBMv. Spradlin, 93 I BLA 389, 390 (1986)), is mining
wthout a pernit.

The regulation cited by the Qis found in the Wah regul ati ons
at R645-300, Goal Mne Permtting: Admnistrative Procedures. Inits
entirety, section 112-400 states that: "A| persons who engage i n and
carry out any coal mining and reclamation operation will first obtain a
permt fromthe Dvision. The applicant wll provide all infornation in an
admni stratively conpl ete application for reviewby the Dvisionin
accordance i n accordance wth R645-300 and the Sate Program™

n appeal to this Board, CBMassunes this rul e provides a foundation
for a variety of argunents directed to perceived deficiencies in the nanner
i n whi ch Wite Gak has handl ed the permt application submtted to the
Sate authority in Septenber 1993. Except for the stated concl usi on that
Wite Gak was guilty of "failure to obtain a permt,"” however, there is no
statement in the Qdirected to anything that Wite Gak did or did not do
inpresenting its permt application to the Sate to explain how Wi te Cak
had violated SMRA or Sate regul ations inpl enenting SMORA  Assuming t hat,
as CBMnow argues, the Wiite Gak application was not "admnistratively
conplete,” there is no indication howthis fact mght result in significant
immnent environnental harm unl ess Wiite Gak was mining wthout a permt
inviolation of section 506 of SVORA and i npl enenting regul ati ons.

Departnental regul ation 30 R 843.11(a) (1) (ii) provides authority
for issuance of a GO upon detection of conditions that "cause significant
immnent environnental harm” This regul ation provides, at subparagraph
(a)(2), that "[s]urface mning operations conducted by any person w t hout
avalid surface coal mning permt constitute a condition or practice
whi ch causes or can reasonably be expected to cause significant i nent
environnental harm" An exception to this rule is provided at subparagraph
(a)(2) (i), which excepts operations that are "an integral, uninterrupted
extension of previously permtted operations [provided that] the person
conduct i ng such operations has filed a tinely and conpl ete application for
apermt.” Onthe day the QO was issued to Wite CGak, there was a pernit,
ACT/007/001, in effect for the Belina Mne operation, a fact recogni zed by
the QQ an application for transfer of which was then pendi ng.

CBM nonet hel ess concl udes that Wite Gak was nmining wthout a permt
at the Belina Mne because the permt transfer application was not yet
approved by Sate authority when Wite Gak took over operations at the
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mne. There is no question, however, that permt ACI/007/001 renained in
effect at the mne. Had Valley CGanp continued to operate the Belina mne,
it would not have been cited for operating wthout a permt. This anonaly
is apparent inthe GQ which recites that there is no permt, but nanes
permt ACT/007/001 as the place where the alleged violation is occurring.
The QO does not charge that there was no permt in effect at the mne. It
alleges instead that Wite ik failed to obtain a permt. Wile the

| anguage in the QOis opaque, the parties have now nade the situation
clear: There was a permt in effect that had been issued to Vall ey Ganp.
Val ley Canp agreed to sell the Belina Mne to Wite Gak, and an application
for permt transfer was nade. The transfer was not yet approved when Wiite
Qak, which had not been previously issued a permt to mne in Wah, took
over nmine operations on the permt.

Departnental regul ation 30 R 774. 17, governing permt transfer,
provides that permt transfer applications nust identify the parties to
the transfer and the terns of the agreenent between them and nust
advertise the change in operators and arrange for a sufficient bond. Wite
Qak argues that the transfer application for the Belina Mne net these
standards and those set by the Sate as well. Wiile the application is
pendi ng, operations conducted in conformty to the existing permt nay
continue. 30 GFR 774.17(f). This regulation inpl enents section 506( b)
of SMRA 30 US C 8§ 1256(b) (1994), which provides that a

successor ininterest to a permttee who applies for a new
permt wthin thirty days of succeeding to such interest and who
is able to obtain the bond coverage of the original permttee
nmay continue surface coal mning and recl anation operations
according to the approved mning and reclamation plan of the
original permttee until such successor's application is granted
or deni ed.

CBMdenies that Wiite Gak can rely upon this provision of SMRA
arguing that Wite Gak has not applied for a "new permt," but seeks
instead to obtain a transfer of the existing permt, a circunstance not
sanctioned by the statute; under this reading of SMRA Wiite Gk shoul d
not have started operations until after approval of the transfer
application by the Sate, regard ess of the sufficiency of the application
for transfer it had submtted (CBMBrief at 19, CBMReply Brief at 4).

Such a construction of the statutory | anguage i gnores the plain
neani ng of the words quoted above, however; it overlooks the fact that
(ongress aut hori zed existing permtted operations to "continue" so |ong
as they were conducted "according to the approved mining and recl anation
plan of the original permttee.” |If, as CGBVwould have it, this proviso
was intended by Gongress only to apply to changed or expanded (and
therefore "new') permts, then the quoted authorization all ow ng existing
operations to conti nue under a new operator nakes no sense.
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Aglance at the legislative history of SMRA | ends circunstanti al
support to this view Section 208(b) of the Surface Mning Gontrol and
Recl amation Act of 1974 (SMORA 1974), a precursor of SMRA section 506(b),
provi ded that:

Al permts issued pursuant to the requirenents of this Act shall
be issued for a termnot to exceed five years and shall be

nont ransferabl e: Provided, That a successor ininterest to a
permttee who applies for a new permt wthin 30 days of
succeeding to such interest and who is able to obtai n bond
coverage of the original permt nay continue surface coal mning
and recl amation operations according to the approved mning and
reclamation plan of the original permttee until such successor's
application is granted or deni ed.

HR Rep. No. 1072, 93rd Gong. 2d Sess. 11, 132 (1974). onpare this
section wth SVRA section 506(b), which provides:

Al permts issued pursuant to the requirenents of this chapter
shal| be issued for a termnot to exceed five years: Provided,
That if the applicant denonstrates that a specified | onger term
is reasonably needed to allowthe applicant to obtai n necessary
financing for equi pnent and the opening of the operation and if
the applicationis full and conpl ete for such specified | onger
term the regulatory authority may grant a permt for such | onger
term A successor ininterest to a permttee who applies for a
new permt wthin thirty days of succeeding to such interest and
who is able to obtain the bond coverage of the original permttee
nmay continue surface coal mning and recl anation operations
according to the approved mning and reclamation plan of the
original permttee and until such successor's application is
granted or deni ed.

30 US C § 1256(b) (1994).

A principal difference between section 204(b) of SVRA 1974 and
section 506(b) of SMRA is that SMIRA permts nmay be transferred between
operators, while SMRA 1974 permits could not. Nonethel ess, SMRA 1974
woul d have al | owed continued operations under an original permt while a
successor's permt application was under review It was not then
contenpl ated, therefore, that mning operations were to cease because a
transfer of mine owiership was in progress, although any permt obtai ned by
t he new operator woul d have been newy issued to him To read section
506(b) as narrowy as CBMw shes, woul d require that we ignore the
statutory proviso all ow ng operations under an existing permt to continue
unchanged during such a transitional period, even though there is no
indication that such a result was ever intended. V& are certainly not free
to ignore statutory |anguage when a need arises to construe an Act of
ongress. See Paul D Lieb, 116 IBLA 279, 286 (1990) and authority cited
therein. Ve may not do so in this case.
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The concl usion, stated in the QQ that Wite ik had failed to obtain
apermt to mne, is based on an assunption that continuation of operations
under an existing permt can be equated to mining wthout a permt if a new
owner takes over mining operations before the Sate permtting authority
gives witten approval to permt transfer. This conclusion, which rests
on a mstake of law fails to provide a foundation for issuance of the QO
issued to Wite Gak. As a consequence, Judge Ranpton's order vacating the
QO nust be affirned. Mreover, as Judge Ranpton found, in the absence of
a prospect of significant, inmnent environnental harm C8Viwas required
to give the Sate a TDN stating the exact nature of violations believed to
have been coormtted by Wiite CGak before enforcenent action coul d proceed.
See 30 US C § 1271 (1994).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the order appeal ed
fromis affirned.

Franklin D Arness
Admini strative Judge

| concur wth the results:

RW Milen
Admini strative Judge
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